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EDITORIAL NOTES. 


THE AMENDMENTS to the constitution proposed last year have 
been passed upon by the present legislature, and a majority of the 
members elected to each house have agreed to all of them, except 
that which opened the door to special legislation for private cor- 
porations. ‘Two of the proposed amendments were only to correct 
clerical errors ; the other two were intended to remove the prohibi- 
tion against special laws governing public and private corporations. 
One of these was agreed to and the other rejected. It was agreed 
that the words ‘‘regulating the internal affairs of towns and 
counties’’ should be omitted from subdivision 3 of clause 11 of the 
seventh section of Article IV, but the omission of the words ‘‘ the 
legislature shall pass no special act conferring corporate powers ”’ 
was not agreed to. The provision of the constitution is that if the 
proposed amendments or any of them are agreed to by the major- 
ity of all the members of each house of the second legislature, 
then the amendments or such of them as may have been agreed to 
by two legislatures shall be submitted to the people. The ques- 
tion, therefore, whether special legislation for towns and counties 
shall be allowed will be submitted to the vote of the people, but 
they will not be asked to give the legislature leave to deal again in 
private charters and corporate powers. 

We need not repeat what we said last month on both these sub- 
jects. There is an essential difference between them, and there is 
good reason why the legislature which has the duty of governing 
all the towns and counties should have the power to govern each 
according to its own needs, but it is easy to provide for corporate 
organization for business and social purposes under general laws, 
and by doing so we avoid evils that had become notorious. 

7 . 
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WE ARE sorry to seea relaxation in the divorce laws of New 
Jersey just at the time when public sentiment throughout the 
country is beginning to be aroused to the evils resulting from the 
liberty of divorce. Divorce for desertion is of doubtful propriety 
at best and may easily become divorce by consent Three years 
was short enough a period to establish such an absolute a deser- 
tion as on any theory would justify a divorce,andit is not too much 
to ask a man or woman who has had one wife or husband to wait 
three years before getting another while the first is still living. 
We do not believe that public opinion of the State of New Jersey 
demanded increased facilities for divorce in cases of desertion. The 
marriage of persons divorced for that cause is forbidden by Church 
laws and discouraged by most Christian bodies. It is generally 
admitted that facility for divorce is demoralizing and divorce is al- 
lowed at all only as a necessary concession. It is now beginning 
to be felt that this concession has gone too far in other states, and 
itis unfortunate that in our legislature a bill has passed shortening 
the period of desertion to two years. Such a bill was introduced 
last year and failed to pass, although another bill shortening the 
time of residence of the plaintiff in this state did become a law on 
March 7th, and now the act passed this year provides that deser- 
tion for two years shall be sufficient in any case in which the bill 
has been or shall be filed after the seventh day of March, 1890. 
We shall be glad to hear from the courts whether the legislature 
can make that a cause for divorce in any case which was not a 
cause when the bill was filed. 





A BILL HAS been passed adding to the causes of action assign- 
able at law, judgments domestic and foreign and all choses in 
action founded on contract express or implied. It isan amendment 
to section 19 of the Practice act, and contains the provision that 
the assignee may sue ih his own name with the same reservation 
of set offs and defenses against the assignor. The change in the 
statnte so far as rights arising out of contract are concerned is with 
the common law rule that a chose in action is not assignable. The 
former statute only provided that the obligation of certain con- 
tracts might be assigned, this one goes further and declares that 
not only the obligation of any contract, but also the right of action 
arising out of the breach of any contract may be assigned. The 
common law rule arose out of the policy of not allowing one man 
to maintain or assist another man’s quarrels, and not giving to one 
the right to sue for a wrong done to another, and in the desire to 
prevent maintenance the common law courts overlooked the dis- 
tinction between obligations arising out of contracts and wrongs 
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caused by the breach of contracts, and so, in forbidding the assign- 
ment of causes of action, they concluded also the obligation of ex- 
isting contracts. There were exceptions to this in the contracts 
between landlord and tenant and in covenants running with the 
land, and there was also an exception in favor of bills and notes 
which were governed by the law merchant and not the common 
law. Other exceptions were afterwards made by statute, but they 
have hitherto been confined to certain definite contracts, and it was 
primarily the obligation of the contract rather than the right of 
action for the breach of it which was assignable. The distinction, 
however, was easily lost sight of, and it was not of much practical 
consequence and now this statnte makes assignable all choses in 
action arising out of contract. Actions for wrongs independent of 
contract are not yet assignable, but there is a large class of cases 
in which it is hard to say whether the cause of action is a tort on 
a breach of contract, and for which redress may be had by either 
form of action. The action of assumpsit was originally regarded 
as an action for a wrong rather than an action on a contract. The 
action for breach of warrantry and for deceit were closely allied, 
and even now an action for damages against a carrier may be 
brought either in tort or in contract, and it may be open to ques- 
tion whether actions of tort arising out of contract are included 
within this statute making choses in action arising out of contract 
assignable. It would be bad policy to allow actions for personal 
injuries to be assignable even though they did involve breach of 
contract, and it may be there is no good reason why actions for 
injury to property should not be assignable even though they do 
not involve a breach of contract. The law on this subject has not 
yet reached a basis of sound legal principle. 


A CURIOUS CASE on interstate commerce is State ex rel. Corwin 
v. Indiana and Ohio Oil, Gas and Mining Co., Indiana Supreme 
Court, November 6, 1889, reported in the Albany Law Journal for 
March 8, 1890. The subject of the commerce was natural gas found 
under the soil of the State of Indiana, and a decision of the court 
was required upon the validity of a statute of Indiana, which pro- 
vided that it should be unlawful for any person or company to 
‘“nipe’’? or conduct natural gas from any point within the state toany 
point without the state. If there is any product of the soil which, 
under the theory of Henry George, might be considered, like the 
soil itself, the property of the state rather than the subject of in- 
dividual ownership, it is natural gas which, if only let out, comes 
up of itself from the bowels of the earth, and it may have been up- 
on some such theory that the legislature of Indiana declared that 
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no one should take the gas beyond the borders of the state. It 
may be, however, that the legislature thought the supply of gas 
in Indiana was not equal to the demand, or perhaps their purpose 
was something like that of the New Jersey legislature when it 
prohibited the taking of a railroad beyond the borders of the state 
across Staten Island sound. Whatever the purpose of the act, its 
provisions, were clear and the penalties stringent. It was not long, 
however, before its validity was challenged by a company whose 
very name indicates that the purpose of its being was to suck gas 
out of Indiana and breathe it into Illinois or vice versa, and it may 
be that it was at this vampire monopoly that the act in question was 
directed. Be that as it may, the Supreme Court of Indiana decid- 
ed that the statute was invalid, because it was in violation of the 
provisions of the constitution of the United States in regard to 
commerce between the states. ‘The court held in the first place 
that natural gas was an article of commerce just as much as iron- 
ore, coal or petroleum. ‘‘ The gas in the earth may not be a com- 
mercial commodity, but, when brought to the surface and placed in 
pipes for transportation, it must assume that character as com- 
pletely as coal in the cars or petroleum in the tanks.” * * * 
‘* For the purposes of taxation an article of property may not be 
regarded as a commercial commodity until it has started on its way 
from one state to another; but property that becomes an article of 
commerce cannot be kept in the state where it is produced bya 
state law forbidding its transportation, Col. v. Errol, 116 U. S. 
517.’’ Secondly, the court held that this statute was not made 
good by reason of the power of the state over mining, because it 
was plain that the purpose of this statute went beyond the regula- 
tion of mining and included that of commerce; thirdly, that the 
power to regulate commerce between the states is exclusively in 
the federal courts; fourthly, that the statute could not be construed 
as a regulation of eminent domain but applied to all persons or 
companies, and that the court was not called upon to decide 
whether a state can delegate the right of eminent domain to those 
who confine their business within their borders; and lastly, 
the court held that the act could not be sustained upon the princi- 
ple that the courts may impose restrictions upon foreign corpora- 
tions; this power, they said, cannot be exercised where it operates 
upon matters of interstate commerce. 

We may refer in connexion with this case to the recent decision 
of our own court of errors and. appeals in State ex rel. Stockton, 
Att’ y-Gen., v. Standard Underground Cable Company reported in 
the present number. . This case refers to the right of the state to 
tax a manufacturing corporation organized here and carrying on 
business in another state when similar. corporations carrying on 
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business in this state are exempt. The court holds that the section 
4of the Corporation Tax act of 1884 imposesa tax on manu- 
facturing as well as mining companies not carrying on business in 
this state, and that such discrimination is not unconstitutional. 





AN IMPORTANT practical decision involving some nice questions 
of legal theory at common law and of the effect of recent statutes 
relating to the rights of married women was made in Bennett v. 
Bennett, New York Court of Appeals, Dec. 3, 1889, 41 Alb. Law 
Jour. 126. The decision was that a married woman has at com- 
mon law a right of action against a person who entices away her 
husband and deprives her of his society, and that under the New 
York statute giving a married woman the right to sue and be 
sued as if single she can maintain such action without joining her 
husband. The statute giving a married woman a right of action 
for any injury to her person or character was held to have been re- 
pealed, and the case was decided under a general provision of the 
code giving married women the right to sue or defend as if she 
were single, and the decision was put upon the ground that a mar- 
ried woman had a right of action at common law for this wrong, 
and that it belonged to her and not to her husband, and that since 
the statute had qualified her to sue, she could now maintain the ac- 
tion. The immediate question in the case was, of course, 
whether a wife can maintain an action for this particular wrong, 
the loss of her husband’s society, but Vann, J., in the leading 
opinion, goes further and discusses the general question whether 
atcommon law the right of action for any personal injury toa 
married woman belonged to her or to her husband, and he held 
that it belonged to her, and that she, having now the right to sue 
generally, might maintain for an injury to her person. 

The Court referred to several cases in the supreme courts of New 
York in which the right of the wife to sue for enticing away her 
husband had been maintained and to cases in Ohio and Kansas in 
which recovery was permitted, and in Indiana where it was deni- 
ed by a divided court. Clark v. Harlan, 1 Cin. Rep. 418; West- 
lake v. Westlake, 34 Ohio St. 621 ; Mehrhoff v. Mehrhoff, 26 Fed. 
Rep. 13; Logan v. Logan, 77 Ind. 558. The question was much 
discussed by the House of Lords in Lynch v. Knight, 9 H. L. Cas. 
577, and the judges differed widely in theiropinions. Lord Camp- 
bell said: “If it can be shown that there is presented to us a con- 
currence of loss and injury from the act complained of, we are 
bound to say that this action lies, nor can I allow that the loss 
of consortinm or conjugal society can give a cause of action to the 
husband alone.’’ Lord Cranworth was inclined to agree with him. 
but decided the case on another ground. Lord Brougham ant 
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Lord Wensleydale (Parke B.) thought the action would not lie. 
This was a case in which there was no statute enabling the wife to 
sue in her own name, and the husband was joined with her for 
‘‘conformity.’? Reference is also made to Bigelow on Torts 153 
and Cooley on Torts 228, in both of which itis said that there 
seems to be no reason why a wife should not maintain the action 
where by statute she is allowed for her own benefit to sue for 
wrongs done to her. 

The opinion of the Court of Appeals is severely criticised by 
John H. Hopkins in the Albany Law Journal of March 8, 1890, 41 
Alb. L. J. 185. He says he has no comment to make upon the 
opinion of Judge Bradley, which reaches simply to the right of a 
married woman to maintain an action for damages for the loss of 
the conjugal society of her husband, ‘‘but,’’ he says, ‘‘ the opinion 
of Judge Vann goes much further for the disposition of the case 
and holds that a married woman may sue alone for any personal 
injury ; and if this opinion is taken as the opinion of the majority 
of the court it involves two serious consequences: Ist, the abro- 
gation of a well-settled rule of the common law, and 2nd, the dis- 
approval and overruling of numerous decisions of the First Divi- 
sion of the Court of Appeals.’’ For the argument on either side 
we must refer to the opinion and the criticism. It is enough for 
us here to call attention to the case and to suggest that the doc- 
trine of the right of action in the wife for the loss of the consortium 
of her husband may be applicable to an action for damages by the 
wife for injury to the husband after the analogy of an ac- 
tion by the husband for damages arising from the loss of the services 
of his wife. The wife now has an action by statute for the death 
of her husband, but under this doctrine she may have also an ac- 
tion for damages for such injury to him as deprives her of his so- 
ciety or aid or of anything included in the term consortium. 


VOORHEES v. VOORHEES. 
(In Chancery of New Jersey.) 


Divorce—Marriage—Cohabitation and Reputation. 


The facts in this case were as follows: In February, 1867, Abra- 
ham Voorhees brought a suit for divorce from his wife Camilla in 
the Supreme Court of Connecticut, representing that his wife lived 
in New York city, and notice of the pending suit was sent to her 
there. Shedid not receive the notice, since she resided, as her hus- 
band knew, at Madison, N. J. A decree of divorce was pronounc- 
ed in his favor in March. In September he married another wo- 
man in Massachusetts, the woman knowing that he had hada 
previous wife, and also knowing that the first wife was living. In 
November the first wife learned that a suit had been brought by 
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her husband and a decree granted, and applied for the vacation of 
the decree on the ground that it had been obtained by fraud. The 
husband resisted her application, but the court vacated the decree 
and granted a new trial. Camilla then answered and also filed a 
cross bill, praying that she might be divorced from her husband 
for his fault. These cross suits were tried and resulted in a judg- 
ment rejecting the prayer of the husband and granting that of his 
wife. Gardner T. and Margaret L. Voorhees were the offspring of 
the second marriage. Abraham Voorhees continued to live with 
his second wife until 1874, when she left him. No marriage cere- 
mony was performed after the decree of divorce granted to Camil- 
la. The husband died in 1882. The only child by his wife Camil- 
la brought suit in the Court of Chancery to recover the sixth part 
of the residuary estate of his grandfather, John F. Voorhees, the 
entire share his father, Abraham Voorhees, would be entitled to if 
living. The right was disputed, on the ground that Gardner and 
Margaret Voorhees were entitled to an equal share of the residuary 
estate with the complainant. 

Van Fuieet, V. C., Held: That the defendants were entitled to 
no part of the fund in controversy on the ground that no marriage 
was contracted by Abraham Voorhees with the other woman after 
he was divorced from Camilla, and that therefore the complainant 
is entitled to the whole. 

That the effect of the abrogation of a decree of divorce, when it 
is abrogated for fraud in its procurement, is to put the parties 
back in their matrimonial relations just where they were before the 
decree was pronounced. 

That the two essentials of a valid marriage are capacity and con- 
sent. 

That marriage is a civil contract, and no ceremonial is indispen- 
sably requisite to its creation. 

That cohabitation and reputation will, under some circumstances, 
justify the presumption of marriage, but they do not constitute 
marriage. 

That when actual marriage is shown, whether legal or illegal, 
the subsequent cohabitation of the parties and their reputation as 
husband and wife must necessarily be understood as having had their 
origin in such marriage, and cannot be treated as presumptive evi- 
dence of a second marriage at a later date. 





GRAY v. RYNEAR S. AND PETER J. HERDEN. 
(In Chancery of New Jersey.) 
Devise Payable Each and Hvery First Day of April. 
In this case suit was brought to enforce the yearly payment of 
$150. The question in dispute arose from the construction of the 
will of Peter W. Young. 
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Van Feet, V. C., Held: That undera devise to A., made 
subject to the payment of a particular sum to B., on each and every 
first of April during B.’s life, the first payment will become due 
on that first day of April which occurs next after the devise takes 
effect. no matter how short the interval may be, if it is at least a 
day between the time when the devise takes effect and the time 


when the first payment falls due. 





JACOB VOEHL v. WILLIAM J. BUTTFIELD, ASSIGNEE, ET. AL. 
(In Chancery of New Jersey.) 
Equity Practice—Dismissal of Second Bill to Foreclose. 

Mr. John H. Jackson for the complainant. 

Mr. Craig A. Marsh for the defendant. 

On motion to dismiss bill. 

This case came before the court upon affidavits submitted on the 
part of counsel for the complainant, from which, as well as from 
admissions of counsel, it appeared that the complainant had filed a 
bill to foreclose a second mortgage on certain premises after a fore- 
closure suit had been begun to foreclose a first mortgage on the 
same premises, and after the complainant in this cause had been 
duly served with a subpeena in the foreclosure suit brought on 
behalf of the first mortgagee. 

Van Frieet, V. C.: Held, That the complainant’s action was 
oppressive and vexatious, and that his bill must be dismissed with 
costs. 





MATILDA MCVICKAR v, JAMES MCVICKAR. 
(In Chancery of New Jersey.) 
Divorce— What Constitutes Desertion. 

In this case a petition for a divorce was filed by Mrs. Vickar 
against her husband, on the ground of desertion. The desertion is 
stated to have occurred in 1868, and since that date they have lived 
apart. The couple were married in County Antrim, Ireland, in 1862, 
when the petitioner was but 16 years old. She was the daughter of 
wealthy parents. With her husband she came to New York in 1868, 
and they became so poor that they had to borrow money to return 
to Ireland. On arriving at Liverpool the wife went to Belfast and 
did not see her husband until the suit had been brought. She re- 
mained in Ireland a time, then went to England, and afterward 
kept a young ladies’ school in Switzerland. The husband returned 
to New York and shortly after made Caldwell, N. J., his home, 
where he has since remained. The petitioner claims that she was 
compelled to leave her husband on account of his neglect to pro- 
vide for her and by his continued cruel treatment. 

Pitney, V. C.: Held, that if a husband treats his wife with 
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such extreme and persistent cruelty that her existence is rendered 
intolerable and her life endangered, and she for that cause sepa- 
rated from him, such treatment on his part amounts to desertion by 
him. 

It is no excuse for such cruel treatment that it is caused by hab- 
itual drunkenness voluntarily indulged in, unless the wife induces 
or consents to the habitual intoxication. 

If the husband in such case continues his habits of intoxication, 
making it unsafe for his wife to live with him for the statutory 
period of three years after the separation, her right to a divorce for 
desertion becomes fixed. 

If the husband so far reforms as to render it reasonably safe for 
his wife to resume cohabitation, it is his duty to seek her out and 
manifest his reformation, and if he fail todo soand voluntarily 
prolongs the separation for the statutory period after his reforma- 
tion, his wife being ignorant of the change, he is guilty of deser- 
tion for the statutory period and a fresh ground of divorce arises. 


FORSYTH v. FORSYTH. 
(In Chancery of New Jersey.) 


Gift, Limitation Over— Will, Construe- fect in case two things occur, the gift over 
tion Of—Where a testator first makes a gift _ will not take effect if only one of the two 
of land and subsequently revokes such gift occurs, as for example: A gift limited over 
and directs that the land shall be sold, and to a child in case its father becomes a 
then disposes of the proceeds in a certain drunkard and a vagabond, will not take 
way, the subject of the gift in sucha case is effect if the father becomes a drunkard and 
money and not land. does not become a vagabond. 

Where a gift is limited over to take ef- 


On motion to dismiss bill. 

The opinion in this case was filed by VAN Feet, Y. C. 
The substanve of it is as follows: The parties to this suit 
were the five children of William W. Forsyth, who died in March, 
1872. Four joined in asking the aid of the court against the fifth. 
The subject of the suit was a tract of two hundred and one acres of 
land, situate in the township of Mendham, Morris county. The 
complainants sought to have the lands divided among themselves 
and the defendant. The defendant denied the complainants’ right 
toa partition. The lands were the property of William W. For- 
syth, and as he died testate, they, by force of a devise contained in 
his will, passed to himself and his co-executor. 

The question whether or not the complainants could maintain 
their action, depended upon the construction which could be plas- 
ed upon the will of George Forsyth, the father of William W. 
Forsyth, who died in April, 1880. He died seized of the lands 
how in dispute, and intended to dispose of them by his will, the 
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construction of which is a matter of some difficulty, owing to the 
verbosity and ambiguity caused by the four codicils made to it, 
By the provisions of the will the lands are given to the son one. 
third at a time within five years after coming of age, provided he 
has made a good use of the first payment. But, in case William 
‘did not make a good use of the first payment, but becomes a 
drunkard and a vagabond, then the two-thirds unpaid shall be 
withheld and the interest be paid to him during his natural life, or 
if he be married the interest to be applied toward the support of 
William and his family, and the remaining sum to be applied to 
the use of his children after his decease, equally, share and share 
alike. The codicil made fourteen days later revokes the devise 
made by the will to William and directs that the land which the 
will gave him be sold, so that the person should be entitled to his 
residuary estate should take money and not land. To extinguish 
William’s right it was necessary that he should not only have fail- 
ed to make use of the first third and to have become a drunkard, 
but that he should have also become a vagabond. All the events 
on which the limitation over depended must from the very nature 
of the gift over, happen, before the rights of the first taker would 
be divested so as to allow the substituted legatees to step in the 
place of the primary legatee. From the evidence it appeared that 
William had possession of the whole tract of land and improved it 
by enriching the soil and erecting buildings, and there was no evi- 
dence which would support a finding that he at any time became a 
vagabond. Norany evidence which would justify a finding that 
the property which the executors passed over to him was not well 
and providently used. The proofs, on the contrary, show that he 
made a good use of it. 

The lands which are the subject of the dispute, represent property 
which, by the will of George Forsyth, passed to his son William. 
The complainants consequently have no right to have them parti- 
tioned, and their bill, therefore, must be dismissed with costs. 





PELTZ, MASON, ET ALS. v. THE SOCIETY OF THE SUPREME CHAMBER OF THE 
ORDER OF FINANCIAL UNION. 


(Court of Chancery of New Jersey, March, 1890.) 
Beneficiary Associations, Distribution of Funds of Insolvent 
Associations—Injunction—Forfeiture of Benefits— 
Payment of Dues. 

The prayer of the bill in this case was that the officers of a bene: 
ficial society may account, and, if necessary, the affairs of the 
Union may be wound upand the said Union dissulved; and that the 
complainants and others interested may be paid what is justly due 

them. 
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Birp, V. C., in the conclusions filed by him in this case, finds 
that the condition in which the Union now is and has been since 
the injunction was issued, is such as not only to justify the Court 
in holding the bill until the proofs are in, but to require it to wind 
up the affairs of the Union and to distribute its assets among those 
who are lawfully entitled thereto. To do otherwise would en- 
danger the rights and interests of all those who withdrew from the 
Union by ceasing to pay their contributions according to its con- 
stitution and by-laws. And although the Court has taken the pre- 
caution to protect those who might desire to secure their interest 
against lapsing, it certainly cannot be an undisputed question 
whether those who have paid their dues to the receiver rather than 
into the treasury of the Union, thereby maintained their standing 
in the Union, and that any court has the power to say that such 
payment is equivalent to a strict compliance with the requirements 
of their constitution and by-laws. This is, indeed, a grave consid- 
eration, for at the filing of the Peltz bill there were over 2,800 
members, and at the time of the hearing of the cause there were 
only about 215; so that if the by-laws be strictly enforced, a very 
large proportion of the members will have forfeited all their pay- 
ments. Consequently it will be an object of great solicitude on the 
part of the 215 to establish a forfeiture, as in this way they would 
become enriched. These things being so, the only satisfactory 
course to be pursued is to distribute all the moneys in the hands of 
the receiver to those who were in good standing at the time of the 
Peltz bill, or at least to those who have continued to make payment 
to the receiver since. The V. C. held that the claim of insolvency 
cannot be maintained because of the maturity of any of its con 
tracts according to the strict letter of the constitution and by-laws. 
Not a single claim has been presented which has not been prompt- 
ly discharged, except those which grew out of the misappropria- 
tion of the funds. If the Union be found insolvent it must be up- 
on some other basis. 

Only one other view can be taken into account in considering 
the allegations of the bill, and that is, the charge that all the 
moneys that have been paid are due to the members respectively, be- 
cause of the fraud which underlies the whole scheme, and being so 
due, there are not sufficient assets to discharge them, and hence the 
insolvency. The object of the statute is to enable numbers of citi- 
zens to unite, in order that they may support and maintain those 
of their number who, perchance, become unfortunate. And yet 
the answer expressly admits that upon the basis upon which this 
union is formed, it cannot be at all successful unless a very large 
proportion of its members forfeit their right to membership by 
failing or refusing to comply with all the terms or conditions of 
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the constitution and by-laws. It will be observed, therefore, that 
in all probability the great majority of those who need the protec- 
tion of such an institution are not only deprived of its benefits, but 
by forfeiting the right contribute to the benefit of those who are 
not in such need, and who have not been unfortunate. It is ad- 
mitted that at least 33 1-3 per cent. of the members of such institu- 
tions forfeit their membership by failing to comply with all the 
conditions. 

In conclusion the Vice Chancellor says: I find it very difficult 
to conclude that a scheme based upon such acknowledged weak- 
ness, misfortune or disability of large numbers of citizens is at all 
within the true spirit of the act. A calculation based upon the 
theory of these officers, shows that instead of the possibility of a 
member in full standing ever receiving $1,000 for $260 paid in, he 
can only receive about $450, and this only after making allowance 
for the immense number of forfeitures above mentioned. How can 
it be said that the Legislature ever intended to allow the learned 
and skillful and financially able to make profit under the guise of 
benevolence and charity out of the unlearned, unskilled and those 
who are so unfortunate as to suffer from financial disability ? After 
the fullest and most careful reflection, Iam unable to discover any 
method or principle of law by which this scheme can be sustained 
under the act. It seems to me that the scheme presented by the 
constitution and by-laws in this case has more the appearance of a 
lottery than a charity. 

A decree is advised making the injunction perpetual, and con 
tinuing the receiver and directing the distribution of the funds 
which now come to his hands, among the members of the Union, 
all of such members to be ascertained by a master, to whom the 
same will be referred. 


NEW JERSEY SUPREME COURT. 


(Abstract of Opinions Filed During the February Term.) 
READING v. THE PENNSYLVANIA RAILROAD CO. 
(Opinion Filed February 21, 1890.) 
Husband s Action for Loss of Wife's Services—Injury Inflict- 
ed upon Wife before Her Marriage. 

On rule to show cause. 

Opinion by Brastey, C. J.: The suit is brought by husband 
and wife for alleged injuries done by the careiessness of the em- 
ployees of the company. Among other matters the trial judge 
charged that in estimating the damages inflicted upon the wife, 
they had theright to take into-account the lossif any of her capac- 
ity toearn money. This particular of the instruction was objected 
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to on the ground that the woman had married after the accident in 
question, that if there was any diminution of tae capacity of the 
wife to earn money, the husband, during the marriage, was the 
loser, and not the wife. But this view is fallacious. The husband 
lost nothing by that particular disability of the wife. When he 
married her the disability existed, and consequently he had never 
possessed or become entitled to that which had suffered impair- 
ment. It is plain that the loss in this respect was that of the 
wife. The fact that she, by her marriage, had acquired the right 
to be supported by her husband, cannot affect the principle in 
question, though it may affect ina material degree the value of 
the thing lost. When we come to estimate the value of a corporal 
ability considered solely in the light of a money-producing power, 
it is obvious that the likelihood of its being useful or the reverse is a 
consideration of primary importance. In this case the question of 
the loss and value of the capacity to earn money that was impair- 
ed was left properly to the jury. I find nothing that will warrant 
any judicial interference with the verdict in the case, and the rule 
is discharged. 





STAATS v. VAN SICKLE. | 
A married woman who makes a bond and mortgage with her 


husband to secure the purchase money of land conveyed to him, is 
liable on such bond. Judgment is advised for the plaintiff. 





HENRY v. WALTON. 
(Opinion Filed February 21, 1890.) 
Taxation of Costs— Witness Fees—Mileage. 

On motion to retax costs. 

This is a case referred by Judge Garrison from the Camden Cir- 
cuit Court. A circuit cause having gone off for the term upon the 
affidavit of the defendant upon the terms of payment of the plain- 
tiff’s costs, this motion is made to the court by the defendant to 
retax the bill of costs presented to him by the plaintiff. 

A witness from a foreign county is entitled to mileage on his 
first attendance at court ; whether he is entitled to more than this 
depends upon circumstances. He should be allowed for this mile- 
age if his going home and returning to court is reasonable conduct 
on his part. The court in which the action is pending has the 
matter, to some degree at least, under its discretionary control. 





THE STATE, THE TIDEWATER PIPE LINE CO. v. ARTHUR E. BERRY, COLLECTOR 
OF WOODBRIDGE. 


(Opinion Filed March 8, 1890.) 
Assessment of Taxes Upon Pipe Line. 
Opinion by Van Syoxet, J.: . The company has a pipe line for 
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carrying crude petroleum from McKean county, Pennsylvania, to 
the Kill van Kull, at Bayonne, N. J. The pipe crosses the town- 
ship of Woodbridge, Middlesex county, a distance of seven miles, 
and is two and one half feet underground. An assessment was 
made upon the pipe line as real estate. The company had acquir- 
ed the title to the lands through which they passed by deed, and 
the Court decides that it is real estate within the meaning of the 
tax law and that the assessment should be affirmed. 





IRVING W. HERRMAN v. JESSE PRATT. 
(Opinion Filed March 8, 1890.) 
Liquors by the Quart, Sale of— Violation of City Ordinance. 
Van Sycxke.L, J.: The defendant, a resident of Camden, was 
charged with selling liquor by less measure than one quart without 
license, and allowing the same to be carried off the premises, con- 
trary to an ordinance of the city. The Court decides that there is 
no provision in the ordinance prohibiting sales by less measure than 
a quart to be taken from the premises. The defendant had a license, 
as was shown on trial, to sell by less measure than one quart to be 
drunk on or about the premises, and that by making such a rule 
he has fully complied with the requirements of the ordinance. He 
hus done no act in violation of the ordinance, and therefore the 
conviction is declared illegal and is set aside. 





EGBERT S,. PECK v. THE INHABITANTS OF THE TOWNSHIP OF RARITAN, MIDDLE- 
SEX COUNTY. 


(Opinion filed March 8, 1890.) 
Taxation of Street Lamp Districts. 


Opinion by Maate J.: The township committee passed a resolu- 
tion establishing a district for the purpose of lighting the street 
with lamps. This was done under an act authorizing the division of 
townships into street lamp districts and the erection and maintain- 
ing of street lamps in such districts, passed in 1888. The Prosecu- 
tor contests the validity of the grant of authority made by the act, 
on the ground that it delegates power to create a district of taxa- 
tion covering a area less than the township. The Court holds that 
the districts authorized are not political corporations, or division 
of the State, and the act is invalid because it provides for a tax 
on property within a district less in area than the township with- 
out reference to special benefits. The resolution is set aside with 
costs. 


The State, William ©. Vandoren v. Cornelia M. Gaston. 
Maer, J. Anappeal from judgment in an action of debt in the 
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court for trial of small causes. 
costs. 

The State, Overseer of the Poor of South Brunswick v. Overseer: 
of Poor of Cranbury. On application for a rule directing the 
Court of Sessions toamend their return of facts in the matter of 
the order of removal of Georgiana Mackentire. The rule applied 
for is declared to be unauthorized and refused. 

The State, Ezra F. Garrabrandt v. Adam Brown. Maatr, J. 
Certiorari bringing up a judgment of the Common Pleas of Morris 
on appeal from the judgment of a Justice of the Peace. Judg- 
ment reversed with costs. 

Thomas N. McCarter v. The Mayor and Common Council of 
Newark. Garrison, J. The order of the Circuit Court is affirm- 
ed with costs. 

Andrew W. Tompkins v. William Staiger. GARRISON, J. De- 
cides that the Justice of the Peace had no jurisdiction. 

J. H. Ballantine v. The Board of Township Committee of 
Kearney Township. Garrison, J. Held, that a municipality 
under its power to open streets may not condemn lands upon which 
to construct the approach to a bridge erected by distinct legislative 
authority. 


Judgment below reversed, with 


Jesse R. Leeds v. City Council of Atlantic City. Garrison, J. 
A writ of mandamus granted to compel the city to restore Leeds to 
the duties and privileges of a policeman. 





FRANCIS HICKMAN v. THE HICKMAN HOSE COUPLING CO. 
(New Jersey Supreme Court, Somerset Circuit, March, 1890.) 


Corporations—Right of Director to Re- 
cover for Services as Manager.—Although an 
express contract between a corporation and 
one of its directors may be voidable by the 


ager, etc., upon a quantum meruit on the con- - 
tract implied from services rendered the de- 
fendant at its request. 

The rule is not different in New York. 


former, a director may recover compensa- Decisions of the New York Court of Ap- 
tion for services rendered as officer or man- _ peals distinguished and explained. 


Mr. J. C. Garretsonand Mr. Lindabury for the plaintiff. 

Mr. John R. Hardin and Mr. Williams of New York for the 
defendant. 

MaAGIE, J.: The only question of law presented relates to the. 
right of the plaintiff to recover. 

The plaintiff claims from the defendant, a corporation in the 
State of New York, compensation for services rendered by him to 
the defendant as manager, not on an express contract, but ona 
quantum meruit. 

The defendant contends that the plaintiff, who was a trustee or- 
director of the corporation during all the time-the services were 
rendered, has no right of action on the contract implied from the. 
rendition of services at the request of defendant. 
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Part of the service was performed in the State of New York; 
part in Bound Brook in this State. 

Defendant’s counsel have not distinctly claimed the application 
of lex loci contractus, but they assert that by the laws of that 
state no recovery could be had. 

In support of the proposition is cited Hallahan v. N. Y. L. E. & 
W.R. R. Co., 102 N. Y. 194. The citation is erroneous. The 
case intended is Smith v. Long Island R. R. in the same book. On 
the page mentioned Judge Andrews alludes toarule that a direc- 
tor may not recover for services rendered to his corporation on an 
implied contract. What he said on that point was quite unneces- 
sary to the case before the court. He cites no authority therefor. 
Curney v. Apl. & C. W. Ry. Co., 58 N. Y. 359, which is cited in 
the brief of counsel in the Smith case,does not support the dictum. 
In Coleman v. 2nd Ave. R. R., 38 N. Y. 201, the question was as 
to an express contract by directors with their corporation. In 
Butts v. Wood, 37 N. Y. 317, the bill of a secretary (who was also 
director) for services as secretary under a resolution fixing com- 
pensation, had been audited and ordered paid by a board of direc- 
tors, only three being present, of whom he was one. Without him 
there wasno quorum. The audit was for a larger amount than the 
resolution fixed. The report is quite obscure, but 1t is obvious 
from this statement of the points involved, there was no ground 
for settling the proposition now contended for. 

Counsel have not brought to my notice, nor have I been able to 
discover, any case which indicates. that the law on this subject in 
New York differs from the common law as interpreted in this 
State. 

In New Jersey I think it beyond question that the proposition of 
counsel is not supported by any authority. 

In Stew. v. L. V. R. R.Co., 38 N.J. L. 508, (9 Vr.), the Court of 
Errors held that the express contract of a director with his corpor- 
ation, though not void, was voidable by the corporation. but 
Mr. Justice Dixon was careful to limit the conclusion reached to 
express contracts, saying (p. 522) ‘‘a director of a corporation may 
have rights not arising out of express contracts—such as * * * 
to have money which he has loaned it, repaid him.’’ This is a 
clear recognition of a right growing out of an implied contract. 
The contract before the court in Guild v. Parker, 43 N.J.L.(14Vr.), 
430, was an express one. In Gardner v. Butler, 30 N. J. Eq. 
(3 Stew.), 702, Mr. Justice Van Syckel speaking for the Court of 
Errors declares that while an express contract for compensation 
would be without legal force, the directors of a company have a 
right to serve it in the capacity of officers, etc., and for such ser- 
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vices the law will enable them to recover a just and reasonable com- 


pensation. 


If had any doubt as tuthe lawon this point, I should feel 
bound to accept these expositions of it as truly expressing what it 
is. But I have no doubt at all that the law will sanction the re- 
covery by a director for his services as manager appointed by the 
buard, such compensation as the services were worth. 

I conclude there is ne legal obstacie to the plaintiffs recovery. 


THE STANDARD UNDERGROUND CABLE COMPANY, APPELLANT, AND THE AT- 
TORNEY GENERAL, RESPONDENT. 


(New Jersey Court of Errors and Appeals, November Term, 1889.) 


Constitution— Taxes— Regulation of Com- 
merce—Construction of Statutes.—A company 
organized under the laws of this state and 
having an office heré manufactured cable 
made of wire incased in lead. The cable 
was put together in the company’s factory 
in Pittsburgh, but the wire was made to 
order in New Jersey by another corpora- 
tion at the request of this company for the 
purpose of the manufacture. Held, that 
the corporation was not a manufacturing 
company carrying on business in New Jer- 
sey within the exemption of the proviso of 
section 4 of the act of April 18, 1884, im- 
posing state taxes on certain corporations. 
American Glucose Co. v. The State, 43 N- 
J. Eq., 16 Stew , 280, cited and followed. 
Section 4 of the act of April, 18, 1884, en- 
titled an “act to provide for the imposition 
of state taxes on certain corporations and 
for the collection thereof” is not in violation 
of the constitution of the state of New Jer- 
sey, providing that property shall be as- 
sessed for taxes under general laws and 
by “uniform rules,” nor in violation of the 
Constitution of the United States as an 


interference with commerce between the 
states, even though the exemption in the 
proviso is construed, so as to include 
manufacturing companies carrying on 
business in this state and to exclude 
those which do not. The true meaning of 
the proviso is to exempt only manufactur- 
ers that carry on business in this state. 
These words apply to manufacturing com- 
panies as well as to mining companies. 
They apply to all the corporations referred 
to in the exemption. 

It is not admissible to introduce the 
journals of the legislature to show that the 
report of the joint committee adopted as 
the final action of both houses contained a 
comma after the words manufacturing com- 
panies indicating that the words “carrying 
on business in this state” did not apply to 
them. 

The journals of the legislature are not ad- 
missible to annul, vary, or contradict the 
statute as enrolled. In proceedings in equity 
for injunction under section 7 of the act, 
the validity of the tax cannot be assailed 
except on constitutional grounds. $ 


On an appeal from order of injunction. 
Messrs. A. Q. Keasbey & Sons for appellants. 


The Attorney General, pro se. 

The proceeding which gave rise to this appeal was had under the 
seventh section of the act of the legislature approved April eigh- 
teenth, 1884, entitled ‘‘An act to provide for the imposition of 
state taxes upon certain corporations, and for the collection 
thereof.”’ 

The provision of that section is ‘‘that in addition to other reme- 
dies for the collection of such tax (taxes imposed under that act) 

8 
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it shall be lawful for the Attorney General, either of his own mo- 
tion or upon request of the State Comptroller, whenever any tax 
due under this act from any company shall have remained in ar- 
rears for a period of three months after the same shall have become 
payable,to apply to the Court of Chancery by petition in the name 
of the state, upon five days’ notice to such corporation, for an in. 
junction to restrain such corporation in the exercise of any fran- 
chise or the transaction of any business within this state until the 
payment of such tax and the interest due thereon and the costs of 
such application. * * * The said court is hereby authorized to 
grant such injunction ona proper case appearing, and upon the 
granting and service of such injunction it shall not be lawful for 
such company thereafter to exercise any franchise or transact any 
business in this state until such injunction be dissolved.”’ 

The decretal order appealed from awarded such injunction 
against the appellant for failure to pay a tax of one tenth of one 
per cent. on its capital stock, imposed by the State Board of As- 
sessors, under the provisions of the fourth section of said act, upon 
the appellants as a manufacturing corporation not carrying on its 
business in this state. 

The act as its title imports, had for its object the imposition of a 
license or franchise tax upon certain of the corporations of this 
State. 

The first section directs the tax against certain corporations do- 
ing business in this state. It embraces telegraph, telephone, cable, 
electric light, certain express companies, every gas, palace, parlor, 
or sleeping car company, every oil or pipe line company, and every 
fire, marine, life or accident insurance company. 

The second section requires statements to be made to state offi- 
cers by the corporations named in section one of certain data to 
serve as bases for assessments. 

The fourth section directs the rate of taxation to be levied 
against the corporations specified in the first section ; and then 
further provides that ‘‘all other corporations incorporated under 
the laws of this state and not hereinbefore provided for shall pay a 
yearly license fee or tax of one tenth of one per centum on the 
amount of the capital stock of such corporation ; provided, that 
this act shall not apply to railway, canal or banking corporations, 
or to savings banks, cemeteries or religious corporations, or purely 
charitable or educational associations, or manufacturing compan- 
ies or mining companies carrying on business in this state.’’ 

The appellant is a corporation incorporated under the laws of 
this state; it is a manufacturing company ; it has an office in this 
state, and procures from other manufacturing corporations in this 
state much of the material used by it, but the manufacture of its 
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special product, into which these materials enter, is carried on in 
the state of Pennsylvania. 

It must, therefore, nnder the rulings in this court, be held to be 
a company not transacting its business in this state within the 
meaning of this law. American Glucose Co. v. The State, 16 Stew. 
280. 

But it is objected that this law, if it be construed so as to up- 
hold the tax against the appellant, is violative of that provision of 
the amended constitution of this state found in Art. 4, Sec. 7 par. 
12, which provides ‘‘that property shall be assessed for taxes un- 
der general laws and by uniform rules according to its true value.”’ 
The tax, payment of which is sought to be enforced by this pro- 
ceeding, does not fall within that constitutional provision. 

The power of the legislature to impose taxes on persons, prop- 
erty, business and franchises is unlimited save only by such re- 
strictions upon the exercise of that power as are found in the or- 
ganic law, or such as are inherent in the nature of the subject. 

The fault of this position is the assumption that this tax is one 
upon property. Such manifestly is not the case. The law in 
question imposes a tax on certain corporations by way of a license 
for exercising corporate franchises. ‘ It is declared to be such tax 
by the act, and although itis laid on this class of corporations 
with respect to the capital stock, the tax possesses the legal qual- 
ity of a license or franchise tax. Evening Journal Association v. 
State Board of Assessors, 18 Vroom. 36; Cooley on Taxation (2d. 
Ed.) p. 379, and cases cited. 

Upon the power of the legislature to impose such a tax there ex- 
ists no restriction in our constitution. As a license or franchise 
tax it is not within the equality clause of the constitution referred 
to. 

In those states in the union having constitutional provision re- 
quiring equality in the taxation of property, it is uniformly held 
that such provisions do not abridge or apply to the legislative 
power of indirect taxation by taxes on franchises, privileges, trades 
and occupations. Cooley on Taxation p. 176 et seg., and cases 
cited ; State Board of Assessors v. Central R.R.Co.17 Vr. 146, 347. 

It is next insisted that this law is void because it is a regulation 
of commerce between the States; and an infringement upon the 
exclusive power of Congress over that subject under the provisions 
of the Federal constitution. 

This position seems to be based on two grounds: first, that all 
corporations holding a franchise from one state and performing 
their functions in another are engaged in inter-state commerce ; 
and second, that the business of this particular corporation, name- 
ly,the manufacture of electric cables, is in itself internal commerce. 
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These grounds impress me only by their novelty. Our general 
laws for the organization of corporations permit companies to 
transact their business in other states. It certainly has not been 
supposed that the exercise of this right put them beyond the 
reach of taxation everywhere, or brought them into any relations 
whatever with the provision in the Federal constitution referred to. 
No case is cited giving the slightest countenance to the notion that 
to hold a charter from one state when the corporate property is 
located or corporate business transacted in another state relieves 
the corporation in both or either state from taxation in any form 
which the legislative power may under itsstate constitution adopt ; 
nor any case in which these conditions are given the slightest con- 
sequence in ascertaining the limit of the State power to tax either 
the property of the corporation where such property has its sitws, 
or its franchises in the state which granted them. 

Under the point that the appellant is engaged in, or is an instru- 
ment in, inter-state commerce cases in the Federal courts are 
liberally cited in the brief of counsel throwing light on the rela- 
tion which state taxation holds to the exclusive power of Congress 
to regulate commerce between the states and defining what is in- 
ternal commerce such as is removed from state interference and 
obstruction. It is scarcely necessary to say that none of those 
cases gave the slightest countenance to the notion that the manu- 
facture of that which may becomea subject of commerce and 
which may ultimately pass into protected trade is commerce itself, 
or that manufactories of any sort can be instruments in commerce. 

Railroads and telegraphs may become instruments of inter-state 
or international commerce, and when, as such instruments they are 
in action, they may not be obstructed by state impositions and 
restrictions ; hence it was held in W. U. Tel. Co. v. Massachusetts 
125 U. 8., p. 580, that the telegraph company having brought 
itself within the provisions of the act of Congress of July 24th, 
1886, entitled ‘‘ An act to aid in the construction of telegraph 
lines and to secure to the government the use of the same for pos- 
tal, military and other purposes,”’ that collection of a tax imposed 
upon the telegraph company on its property in Massachusetts 
could not be enforced by injunction, although the taxing act 
provided for that as one mode of enforcing payment: the reason 
being that an injunction enforced in that state would put a stop to 
its general operations. The tax, however, was held to be valid 
and the state was left to its other remedies for its collection. 

Pensacola Tel. Co. v. W. U. Tel. Co., 96 U.S. 1, Tel. Co. v. 
Texas, 105 U. S. 640, are also instances of illegal interference 
with companies as instruments of commerce. But each of these 
cases hold the companies to be subject to taxation otherwise legal 
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which do not obstruct or place a direct burden upon them either 
as instruments of general commerce or as agents of the United 
States. 

The case of Coe vs. Erol, 116 U. 8S. 517, marks the point where 
the subjects of commerce pass out of the state’s power to tax and 
come within Federal protection. 

That point is not reached when they become finished production. 
It is there held that goods, the product of the state, intended for 
exportation to another state, are liable as part of the general mass 
of property of the state of their origin until actually started in 
course of transportation to the state of their destination, or are 
delivered to a common carrier for that purpose ; that carrying and 
depositing them at the depot for the purpose of transportation is 
no part of such transportation. 

There are many and important steps between mere manufacture 
of insulated telegraph wires or cables and the establishment of 
an inter-state or foreign telegraph line. It may as well be said of 
the corporation that excavates copper or iron from the earth, as it 
may of the corporation which converts that copper or iron into 
wires or insulated cables, that it is engaged in or becomes thereby 
an instrument in inter-state commerce. 

The earnestness with which these objections against the law in 
question was pressed seemed to require consideration to the ex- 
tent that has been given them. 

I think that there can be no doubt that in this proceeding the 
constitutionality of the law under which the tax was imposed 
may be brought in question, and the validity of the law under the 
constitution be passed upon. For if the act be invalid on constitu- 
tional ground the court should so declare and refuse to enforce it. 
This law, however, is not an unconstitutional exercise of the 
taxing power. 

Another objection raised against this decree will be proper to 
notice. It touches the construction of the latter clause of the 
fourth section of this statute and the admissibility of certain 
testimony offered to aid in its construction. Effort has been made 
to show that the qualifying words ‘‘carrying on business in this 
state,’’ which concludes this section, refer to mining companies 
only, thus leaving all other companies designated in the proviso, 
wherever they may transact their business, exempted from the 
operation of the law. It is contended that such would be the ne- 
cessary construction of the proviso if the words ‘‘ manufacturing 
companies’’ had been followed by acomma. We are then refer- 
red to evidence taken from the files and journals of the two honses 
showing the course of legislation through which this bill passed. 
This was designed to show, inter alia, that the last clanse of the 
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proviso came into the bill of amendment, the draft of which as 
accepted by the two houses contained the desired punctuation. It 
is also thought that the order in which the amendments were in- 
troduced, and the form of words used in the amendments indicate 
an intention favorable to the appellant’s view. The Vice Chan- 
cellor decided against the admissibility of this testimony. He 
permitted it to be taken, but expressly declined to give it any 
effect in decision, basing his judgment on the authority of Pang- 
born v. Young, 3 Vr. 29. With the judgment excluding the 
evidence I fully agree. In the case referred to the question of the 
admissibility of such testimony to annul, vary or contradict 
statutes legally authenticated, received from the court the fullest 
and most careful consideration, and the judgment reached was put 
upon grounds that would seem impregnable. It has the support 
of the soundest reason and abundant authority. It has stood un- 
questioned in this state for a quarter of a century, and in Passaic 
v. Stevenson, 17 Vr. 173, received the express approval of this 
court. That case must now be regarded as declaring the settled 
law of this state. The distinction sought to be drawn between 
that case and this is illusory. The principle established in the de- 
cided case is controlling in this. The general doctrine declared 
was that the enrolled statute of a state ‘‘is conclusive proof of 
the enactment, as well as the contents of the statute, and that such 
attested copy cannot be contradicted by the legislative journals or 
inany other mode.’’ Now, whether the attempt be by such ex- 
trinsic means to add to, take from, or entirely abrogate the law, 
it equally assails that conclusiveness of proof ascribed to the duly 
authenticated statute. 

This statute then must be interpreted by the aid of those rules 
which the common law affords us. The proviso, I think, is clearly 
an ambiguous sentence. The qualifying words, I think, can be 
applied in only one of two ways: one as embracing all the corpora- 
tions named as excepted from the operation of that general taxing 
clause in the law, and the other as applying to the last named: 
only, namely, mining corporations. There is no grammatical 
rule by which from the mere wording of the clause it can be deter- 
mined in which application those words are to be used. 

The particle “or” frequently occurring in the sentence is certainly 
here used tn its copulative and not in its disjunctive sense. 

These qualifying words relate to and qualify some antecedent 


substantive. Now, 1 think the better construetion is that that 


substantive so qualified is corporations, variously named as com 
panies, associations, corporations, and that the terms designating 
‘various sorts of corporations as railroads, canals, manufactur- 
s. mining, ete., are merely descriptive words, or noun-adjectives. 
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Accepting this asa proper construction, the qualifying words re- 
late to all corporations designated in the proviso. This construc- 
tion better comports with the spirit and reason of the law. 

The scheme of this particular taxing act seems to be to impose 
taxes on three classes of corporations; certain specified corporations 
doing business in the state wherever chartered, those not doing 
business in this state, but holding their charters under state au- 
thority, and a class of unspecified corporations : which must be 
few in number, holding charters under and performing their funce- 
tions in the state. 

In the former class different provisions for taxation as among 
themselves are adopted, and in the second and third classes named, 
a franchise tax is imposed based upon the amount of their capital 
stock. / 

By reference to other taxation laws in the state, it will be ob- 
served that provisions exist for the taxation or exemption of all 
corporations specified in the proviso, and having their property 
and business in this state. It was quite reasonable, therefore, that 
the legislature should remit such corporations to the operations of 
such laws. ‘The general intention seems to be that all corporations 
incorporated under laws of this state and not doing business here 
shall pay a tax on their franchise. . 

If the words ‘‘carrying on business, etc.,’’ in the proviso apply 
to mining companies only, then a mining company incorporated 
but not doing business here would be subject to taxation, while 
the other corporations named, railway, manufacturing, etc., in- 
corporated but not doing business here would be exempt. It is 
quite unreasonable to suppose that the legislature intended to 
single out for taxation so insignificant a class as mining companies 
from all other corporations chartered here and carrying on busi- 
ness elsewhere. On the other hand, to give the qualifying words 
application to all the corporations named in the proviso, they are 
very properly removed from the operation of this act for the rea- 
son that their taxation is elsewhere provided for. 

Under the construction which we give to this law it will fall 
symmetrically into our system of corporate taxation. Under 
that system tax is laid on the corporation, business or 
property when its corporate operations or property are here. 
When its real business and property are elsewhere and out of state 
protection a tax on the franchises and privileges upheltd by the 
state alone is imposed. Such a system is as near an approach to 
that equality which is desirable in all taxation as any other scheme 
that may be suggested. 

We have considered this portion of the act of 1884, not for the 
reason that it was deemed at all essential to the decision of this 
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case, but for the reason that the court having heard discussion on 
the subject, silence might imply that the mind of the court was 
unsettled as to its meaning. In this proceeding the discussion of 
the question has no necessary or appropriate place. 

The legislature gives no evidence in the provisions of the seventh 
section of the act of the fruitless design to transfer this purely le- 
gal question from the law court to equity. From the plain words 
of the section it will be seen that injunction is merely a means em- 
ployed for enforcing payment of the tax levied, and was not de- 
signed to institute a suit in which the validity or regularity of the 
tax is open to controversy. And unless the validity of the law 
under which the tax is imposed is successfully assailed on consti- 
tutional grounds a tax imposed under color of it, and not stayed 
in its collection by pending proceedings in certiorari presents a 
case for the exercise of this special jurisdiction by the Chancellor, 
and thereby, in the language of the act, ‘‘a proper case appears ”’ 
for the injunction order. 

For decision of the other questions touching the validity of the 
tax, resort must be had to the Supreme Court through certiorari. 
In the review of these questions the jurisdiction of the Supreme 
Court is exclusive. 

The decree should be affirmed. 





PETRONELIA F. LUELIS, PLAINTIFF, ». THE MAYOR AND COUNCIL OF THE CITY 
OF HOBOKEN, DEFENDANTS. 


(District Court of the City of Hoboken.) 
(Filed February 14, 1890.) 


Official Newspapers — Designation by 
Council.—Under the existing laws relating 
to the city of Hoboken, the common coun- 
cil of the city is the municipal body upon 
whom is conferred the authority to desig- 
nate the newspapers which shall publish the 
proceedings of the council and board of 
education of said city, and such matters and 


things as are required to be published by 
the charter. 

The fact that the proceedings were pub- 
lished in another paper by the board of 
education is no defense to an action for the 
publication by a newspaper with which a 
contract has already been made by the com- 
mon council, 


April 16th, 1889, the mayor and common council of the city of 
Hoboken made and signed a written contract with Mrs. Petronelia 
F. Luelis of said city to do and perform all the official printing of 
minutes required to be done ander or by virtue of the charter of 
the city of Hoboken, or any supplements thereto, or by any ordin- 
ance or resolution of said city, or by any law of the State of New 
Jersey affecting said city, for the term of one year from the date 


thereof, at the rate of forty-five cents per legal folio. The charter 
of Hoboken provides, p. 97, section 10, ‘‘ that each of the wards of 
said city shall elect three trustees of the public schools in the 
manner and form that other city officials are elected, and who to- 
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gether shall constitute a board of education, the powers and duties 
of which board shall be described and defined by general ordinance 
of the council of said city,’’ and on p. 153, section 1, ‘* that here- 
after the common council of the city of Hoboken shall designate 
two newspapers, both of which shall not be of the same political 
party, one of each political party, which shall publish the proceed- 
ings of the common council and board of education of said city, 
and such matters and things as are now required to be published 
by the charter of the city of Hoboken or by any amendment there- 
of or supplement to the same, at prices to be fixed by common 
council, at rates not exceeding those authorized by law for the 
printing of legal notices ; provided, that said newspapers are print- 
ed and published in the said city of Hoboken, and now authorized 
to publish the laws of this state.’’ 

Mr. Samuel A. Besson for the plaintiff. 

Mr. James F. Minturn for the defendants. 

Opinion by Situ, J.: 

There can hardly be any question but that under the existing 
laws relating to the city of Hoboken, the common council of the 
city is the municipal body upon whom is conferred the authority 
to designate the newspapers which shall publish the proceedings 
of the council and board of education of said city, and such mat- 
ters and things as are required to be published by the charter. 
This is apparent from an examination of the supplementary act of 
1872, which not only expressly and plainly confers this power, but 
also provides that the prices paid therefor are to be fixed by said 
body, the only restriction placed by said statute upon the exercise 
of said power being that two newspapers shall be designated, both 
of which shall not be of the same political party, viz.: one of each 
political party. 

Now, it appears that in pursuance of this statute and the power 
conferred therein, a contract in writing was made and entered into 
on April 16, A. D. 1889, between the mayor and council of said 
city and the plaintiff in this suit, wherein and whereby the said 
plaintiff covenanted and agreed to do and perform all the official 
printing of minutes required tc be done, under or by virtue of the 
charter of the city of Hoboken, or by any supplements thereto, or 
by any ordinance or resolution of said city, or by any law of the 
state of New Jersey, affecting said city, for the term of one year 
from the date thereof, at certain rates therein specified ; and to do 
and perform the same in a good and workmanlike manner, and to 
do such parts thereof as are required to be done and published in 
a newspaper, in the Hudson County Democrat- Advertiser, for the 
said prices, and in consideration thereof the said mayor and coun. 
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cil covenanted and agreed to pay the said prices to the said plain- 
tiff. 

The contract is regularly executed on the part of the plaintiff by 
her signature and seal, and on the part of the city by its mayor 
and corporate seal and attested by the clerk. 

It also appears that the plaintiff, in pursuance of this contract, 
began and continued the printing of the official minutes and other 
printing. including the minutes of the board of education, until 
August 30th, A. D. 1889, when the board of education of said 
city by resolution, passed on that date, designated The Hvening 
News, another paper of said city (and of the same political party 
as plaintiff’s paper,) as the official paper of said Board, and that, 
therefore, the minutes of said Board were sent by it to The Hven- 
ing News for publication, and were refused to said Democrat- 
Advertiser, but that, notwithstanding such action on the part of 
said Board, plaintiff has continued to publish the minutes of said 
Board in her paper and do other printing as heretofore, and now 
claims payment for the same under the terms of her said contract. 
The correctness of the claim, as to the items and amounts charged, 
is admitted, and the only question that presents itself is the right 
to recover under the present condition of affairs. 

Now, the parties to this action before the Court are the plaintiff 
and the mayor and council of said city, (the two parties to the 
contract), and what defense can or does the defendant present for 
the non-fulfillment of its contract? As I understand, the city says: 
Yes, I made such a contract; the plaintiff has performed her part 
of it; but I should not be compelled to perform mine because the 
board of education has passed a resolution giving the printing to 
another paper. It will be easily seen how untenable such a plea is. 
It is equivalent to a person bound by a contract saying: I should 
not be asked to fulfill it because some other party, since the mak- 
ing of the agreement, has made another agreement with somebody 
else. A says to B, I will not perform my contract with you be- 
cause C, who is interested in the matter, has entered into an agree- 
ment with D to do the same thing. 

What possible excuse, therefore, can the fact that the board of 
education (one of the departments of the city government, which 
has no control over the making of the contract) has seen fit to 
make some arrangement with somebody else inconsistent with the 
city’s contract, afford to the mayor and council for refusing to per- 
form its contract 4 

It may be that the board of education deemed it to the best 
interests of the city and the public at large that its minutes 
should be published in The Hvening News instead of in the 
Democrat-Advertiser, but this could not affect plaintiff’s rights, 
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secured to her under her written contract, or discharge the city 
from its legal obligation to her. I can see no legal ground for 
refusing to plaintiff the judgment asked for, and shall therefor 
give it for the amount claimed, and desire to call attention to the 
fact that the statute in question expressly provides that the print- 
ing in question shall be given to two papers, one of each political 
party, and that there are not at the present time two newspapers 
of that description in the city. It might be questioned, therefore, 


whether the said contract was authorized by the said act or wheth- 
er the act was not in effect inoperative, and both of the above 
named papers could be properly designated to print said minutes. 
These, however, are matters that could only be considered and 
passed upon in another form. 


MISCELLANY. 





THE ADMISSION OF COUNSEL- 
LORS WiTHOUT FURTHER 
EXAMINATION. 


Editors of the New Jersey Law Journal. 

Sirs: Bills to license applicants for ad- 
mission to the bar as attorneys and counsel- 
lors atone and the same time; to admit 
those already attorneys, as counsellors,with- 
out further examination, or something sim- 
ilar thereto, have been introduced into the 
New Jersey legislature about as regularly 
as the bill to permit marriage to a deceased 
wife’s sister is introduced into the English 
parliament, and, thus far, luckily for the 
standing of the profession, and still more 
fortunately for the people of New Jersey, 
they have met with the same unhappy fate 
as the latter. There is no public demand 
for or interest in the introduction or pas- 
sage of any such bills, and the people at 
large are both unaware of and indifferent to 
their fate. The whole matter is unnoticed, 
except by lawyers and law students, and the 
distinction between attorneys and counsel- 
lors is not generally understood. If a man 
is a lawyer that is enough so far as most 
people are concerned. 

From whence then do these bills ema- 
nate? By whom are they instigated and 
who are their interested inspirers? Every 
lawyer knows the true inwardness of the 
matter, and it is scarcely necessary to men- 
tion in a journal published for the profes- 


sion that it is always either those who are 
preparing for admission to the bar, or those 
weak-kneed attorneys who have read and 
practiced so little since they became lawyers 
that they wish to establish a legal claim to 
the, title of “counsellor” without exhibit- 
ing that they knew little if anything when 
they “squeezed through ” the attorney’s ex- 
amination, and that, since then, instead of 
adding to, they-have actually lost the little 
legal lore which once dwelt, for a_ brief 
space only, in their puny pates. 

The students are more excusable than the 
attorneys. They imagine it will be a nice 
thing to become “a full-fledged counsellor” 
at one flight, and, being young and ambi- 
tious for honors, they do not duly consider 
the public weal in the matter, nor do they 
realize the general effect upon the character 
of the bar of the State, which in after life, 
if they be honorable men and good lawyers, 
they will hold very dear 

The fact, however, remains that it is in- 
variably the friend of one or the other of 
the two classes I have named who is induc- 
ed to introduced or urge the passage of these _ 
apparently harmless bills, and there are al- 
ways enough young assemblymen in the 
House who have not long been attorneys, 
and who have already, in very many in- 
stances, practically abandoned the arduous 
and honorable pursuit of the practice of 
law for the easier and too often far from 
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honorable trade of politics, (but who would 
still like to be “counsellors”’) to give the 
measure their aid and assistance. In this 
way the ambitious young student and weak- 
kneed attorney hope and expect that their 
“little bill,’ in which neither the public 
nor the politicians will take any interest 
(the former because they know nothing of 
it and the latter because there is “ nothing 
in it”) will “slip through.” This year such 
a bill “slipped through” the committeee 
and was “reported favorably,” and had it 
not been for its thorough ventilation by Mr. 
Marsh, might have glided softly on its way ; 
but his lucid and convincing attack upon it, 
resulting in its being killed by a vote of 
fifty to one! (even its introducer being 
ashamed of and forsaking it), ought to put 
a damper upon any similar attempts for a 
few sessions at least. But it will not; they 
are perennial and will so continue as long 
as ambitious but short-sighted students and 
lazy and know-nothing attorneys are in the 
flesh. 

It isthe duty of the Supreme Court to 
protect the public in the matter of admis- 
sion to the bar, and it should make and, 
what is far more important, firmly enforce 
such rules relating thereto as will give our 
state a respectable and respected bar, and 
the public able and efficient lawyers and 
judges. R. 


BALLOT BOX STUFFING. 


Charge of Judge Knapp to Grand Jury of 
Hudson County, February 28, 1890. 
“GENTLEMEN OF THE GRAND JURY:— 
The Court would have had little hesitation 
at your last meeting in granting vour re- 


quest to be discharged from service, because 
you have given long and faithful attendance 
here during the term. Of course you an- 
ticipated why it was the Court hesitated at 
that time in discharging you. The exami- 
nations of the ballot boxes in the investiga- 
tion now progressing in Trenton have dis- 
closed such a condition of audacious frauds 
at an election that antedated your summon- 
ing, that the Court doubted whether it 
ought not to retain this grand jury to inves- 
tigate it. Properly, and in the ordinary 
course of things, you would have had that 


matter committed to you, and indeed it 
would have been, had it come to the 
knowledge of the Court with anything of 
the clearness with which it is now present- 
ed. Rumor, at the time when you were 
summoned, was somewhat rife, indicating 
some such a condition of things, but rumor 
is such a common thing that it is not ground 
upon which the court may act, and no other 
information was brought at that time to the 
knowledge of the court. 


“The first of it that appeared was in an 
investigation instituted by the Circuit Judge 
here, directing an examination of some of 
these ballot boxes, and in that work, done 
by an officer appointed by this Court, the 
first intimation came to me of the actual 
condition of things. Then for the first time 
the Court was prompted, after consultation 
of the entire court, to take the matter up 
and put this grand jury to work upon the 
investigation, in the belief that you would 
have faithfully done your duty. But just 
at this point of time an investigation by the 
Senate commenced and removed from our 
possession the evidence upon which this 
matter must necessarily have been investi- 
gated. In the hope that possibly that in- 
vestigation might end and return to us 
those ballot boxes, the Court held the 
grand jury, and at your last meeting the 
hope was still entertained, but now we are 
quite satisfied that the possession of that 
evidence cannot be placed before you in 
time to make that thorough, earnest and 
vigorous investigation which is demanded 
before your legal existence will be ter- 
minated. 


“Tt is apparent to you all that on this 
subject the public is aroused. It is a mat- 
ter that strikes at the very foundation of 
our government. In investigations that 
are brought before the Court from time to 
time minor frauds are exposed and some- 
times punished. While they are not of 
such character as to excite the public mind, 
and sometimes even do not call for the ac- 
tion of the grand jury, they are passed by, 
This is wrong, because those who practice 
fraud ina small way soon come to believe 
that there is no point of danger anywhere 
in that class of criminality. In the end 
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come such conditions as we now have be- 
fore us. Let this prevail and government 
established by our constitution is at an end. 
No longer the will of the people rules, but 
the will of the rascals, and we are not pre- 
pared to stand that. As I have said, 
slighter offenses are often passed over by the 
community and by the grand jury, but 
there is a latent force, a reserved power, in 
the people of this country that is the pro- 
tection of its institutions It is sluggish, 
often difficult to arouse; it tolerates many 
small offenses, but when the public con- 
science becomes shocked, this honest senti- 
ment, this sense of justice, which is our 
safety, is awakened. It is then a giant, and 
when it takes issue with crime it does it 
with that force which makes the result not 
uncertain. 

“There is no man on this grand jury so 
young that he has not seen one forcible ex- 
ample in the metropolis of our country. 
There a man was intrenched in power so 
great that no one thought anything but 
death could break it. A great city was 
under his control. At his beck a great 
state yielded; at his mere word men at- 
tained to fortune, or men of power were 
stricken down. Even the judges of the 
courts were appointed at his dictation and 
were under his control Sheriffs and their 
officers were appointed at his command, the 
grand juries, whose province it was to bring 
to light crime, were under his influence. So 
bold he grew, that he flaunted in the face of 
an honest community the declaration that 
he, and not the law, ruled. You well re- 
member how this sleeping giant, this out- 
raged sense of justice, aroused and stretched 
its limbs, accepted the challenge, and you 
remember the result. He withered like a 
leaf; he disappeared. 

“This sentiment is awakened here. This 
sluggish conscience is aroused. The entire 
state is concerned in this matter and feels 
it. There is no partisanship on this sub- 
ject, except honesty on one side and dis- 
honesty on the other. The public will ex- 
pect and demand that this subject. shall be 
thoroughly investigated, and at the next 
term of this Court they will require that 
there shall be, in your places, men chosen 
who are representatives of that honest sen- 


timent, that intelligence and courage, who 
will see to it that this class of crime shall 
not go unpunished. 

“The Court is sorry that this investiga- 
tion must be postponed until that time, but 
you will be glad, no doubt, to be relieved of 
that burdensome duty. You having serv- 
ed to so near the end of the term, the 
Court now discharges you with thanks, on 
behalf of the Court and community for the 
faithful performance of your duty.”’ 





OBITUARY NOTICES. 


JOHN H. STEWART. 

Judge Stewart died on Saturday, March 
8th, after a short and painful illness. His 
death seemed the more sudden because he 
was aman whose presence gave the im- 
pression ef abounding and vigorous life— 
life of mind and heart and body. His in- 
tellect was bright and eager for action, he 
was warm-hearted, genial and merry and 
seemed to be brimming over with good 
spirits and physical vitality. Up to within 
a week of his death he seemed to be enjoy- 
ing his usual good health and then was 
taken with severe pains arising from a 
stoppage of the intestines. A surgical oper- 
ation seemed for a time to give relief, but 
the pain began again and the next day he 
died. 

The news of his death was heard with 
sorrow by the bar throughout the state. He 
had many warm friends and was personally 
known very generally by the bar, but in 
addition to that there was the universal 
feeling in the interest of the man who had 
for fourteen years, term after term, fur- 
nished us with the reports of the decisions 
in equity, generously adding to them refer- 
ences, the results of his own industrious 
reading, and who had gathered up and put 
in order and made ready to our hands all 
the decisions of all the courts from the be- 
ginning. 

In Mercer county where he lived and 
where he served tor more than ten years as 
resident judge of the county courts, the 
feeling of sorrow was universal and was ex- 
pressed in a remarkable manner. 

Judge Stewart was born in Warren county 
in 1844, and was graduated from Union 
College in 1863. He studied law with Mr. 
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A. G. Richey and was admitted as an at- 
torney November term, 1867, and as a 
counsellor November term, 1870. After 
practicing in Belvidere a short time, he re- 
moved to Trenton. He was appointed 
judge of the Mercer county courts by Gov- 
ernor McClellan in 1879 and was appointed 
twice by Governor Abbett. His third ap- 
pointment was confirmed by the Senate just 
before his death. As Chancery reporter he 
began his work in 1877, being appoint- 
ed by Chancellor Runyon, and _finish- 
ed eighteen volumes, the last one includ- 
ing June term, 1889. Uis work was thor- 
oughly well done and his reputation as a 
reporter reached far beyond the borders of 
this state, and it is only one instance of it 
that, as Mr. Robeson said at the meeting of 
the bar, his name was presented and urged 
by members of the Supreme Court of the 
United States for the position of reporter of 
that court. His notes upon New Jersey 
cases were sought for by the leading law 
magazines of the country and may be found 
especially in the Albany Law Journal and 
the Central Law Journal. His annotations 
of the reports are always useful and are 
often very valuable because of the extensive 
research he made in a large law library. As 
judge of the Orphans’ Court he brought to 
the examination of his cases all his enthu- 
siasm, industry and learning, and there are 
many valuable opinions of his on the sub- 
jects which came before that court to be 
found in the volumes of the New JERSEY 
Law JOURNAL. 

In making a digest of the New Jersey 
Reports, Mr. Stewart conferred a long de- 
sired benefit upon the bar. It was a labori- 
ous work, and was done quickly and well. 
It was more than thirty years since a digest 
had been made, and this embraced only one 
volume of the equity reports and seventeen 
of the law reports. The new work began 
with Spencer and Halsted’s Chancery. Mr. 
Stewart was appointed to the task at the 
February term, 1876, and the book was pub- 
lished before the November term of the 
same year. It would seem as if the mate- 
rial must have been gathered before. Cer- 
tainly the digest shows no marks of haste. 
It contains all that can be found in the 
New Jersey Reports clearly and concisely 


stated and arranged in good order. Some 
years after he published a supplemental 
volume continuing the work. In this digest 
and in his eighteen volumes of the Equity 
Reports will Mr. Stewart’s name be car- 
ried down as a familiar word to new 
generations of lawyers. We, who knew him 
personally, will cherish the memory of his. 
character and his bright intellect, and shall 
be thankful to him for the help he has 
given us in our endeavors to know the law. 


MICHAEL T. NEWBOLD. 

Michael T. Newbold, a member of the 
Hudson County bar, died at his home, No. 
120 Sip avenue, Jersey City, N. J., on 
Thursday, March 20, 1890, from remittant 
fever after a sickness of three weeks. Mr. 
Newbold was born, May 11, 1843, on a 
farm in Springfield township, Burlington 
County, N. J. He was prepared for college 
at Mount Holly, N. J., and entered Yale 
college in the fall of 1862 as a sophomore 
and was graduated with the class of 1865. 
He studied law at Mount Holly, N. J., 
with the late Frederic Voorhees, Esq., and 
at the Albany law school, and was licensed 
as an attorney by the Supreme Court at the 
November term, 1868, and as a counsellor 
three years later. He commenced practice 
at Elizabeth where he remained only a few 
months, and then he removed to Hudson 
county where he has been in continuous and 
active practice ever since. 

Mr. Newbold came from one of the oldest 
families in the state, and was related to the 
Newbolds of Burlington county, where his 
ancestors first settled over two hundred 
years ago. 

Mr. Newbold inherited much of the in- 
dividuality of his family ; as a citizen he 
was active and zealous in the performance 
of his duty, though never having held a 
public office. He was a Republican in pol- 
itics, and was a delegate from Hudson 
county to the Cincinnati convention which 
nominated Mr. Hayes for president ; being 
outspoken and positive in his opposition to 
Mr. Blaine in Hudson county his voice and 
influence was always heard and exercised 
for what he believed to he right and for the 
best interest of the poops. 

As a lawyer he was fearless, talented and 
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successful, a hard and industrious worker ; 
as an advocate and speaker he was bold, 
defiant and at times eloquent and persua- 
sive. No man, client or adversary every 
questioned his integrity, or breathed a 
breath of suspicion against his honesty. As 
a friend he was sincere. He was sometimes 
imperious and impetuous in manner, but 
always true and noble hearted. He died 
while in the prime of life and with the as- 
surance of a broader and greater usefulness, 
His loss will be felt by the people of Jer- 
sey City, the bar of Hudson county as well 
as his own friends and companions. The 
tribute to his memory rendered by the bar 
association of Hudson county was a just 
recognition to his character and worth. 
His funeral took place at his residence on 
Sunday, March 23, and the burial was on 
the following Monday in the old Springfield 
meeting house grave yard near Mount 
Holly, N. J., Col. John J. Toffey, Dr. Fry, 
Judge Job Lippincott, Thomas E. Bray, 
Spencer Weart and Charles C. Black acting 
as pall bearers. dad 





WRIT OF ERROR. ON RULES TO 
SHOW CAUSE. 


An important act affecting the trial of 
causes in the circuit was approved on the 
fourth of March. It is entitled a supple- 
ment to the act entitled, “ An act respect- 
ing writs of error,’ [Revision], approved 
March 27, 1874. It gives a writ of error 
from the Supreme Court to any person ag- 
grieved by any order of a circuit court dis- 
charging or making absolute a rule to show 
cause why a verdict should not be set aside 
and a new trial granted. The effect is to 
give to a defeated party to a suit in the cir- 
cuit court the benefit of the judgment of 
the Supreme Court on the question whether 
a new trial should be granted almost as if 
the suit were in the Supreme Court. As 
the law was, if the cause were in the Circuit 
Court, the judge who tried the case had the 
sole power to decide whether a new trial 
should be granted, unless the case were 
taken up on exceptions. A case before the 
same judge in the Supreme Court could 
have the judgment of other judges either 
01 e ceptions or on a motion for a new 
trial. Under the present law a case in the 
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circuit can be brought before the Supreme- 
Court on a motion for a new trial as well as. 
on exceptions, and there are cases in which 
the former is the only fair way of review- 
ing the action of both court and jury. An 
act similar to this was passed in 1885, giv- 
ing an appeal to the Court of Errors from 
the Supreme Court as well as the Circuit 
Court. [P. L, 1885 p. 179.] Another 
act was passed the same year repealing this 
so far as the Supreme Court was concerned, 
and the next year the Court of Errors de- 
cided that so far as the Circuit Court was 
concerned the act was unconstitutional, be- 
cause it was in effect a writ of error, which 
will not lie to transfer directly from the 
Circuit Court to the Court of Errors any 
proceeding except a final judgment; Dodd 
v. Lyon, 49 N. J. L. (20 Vr.) 229. The 
present act avoids that objection. 





CORRESPONDENCE, 


Mount Hotty, N. J., March 27, 1890. 
Editors Law Journal. 


Srrs: In the last number of the JouRNAL 
you spoke of the Law Students’ Associa- 
tion of Paterson. At Mount Holly we 
have a law students’ club ; we meet once a 
week and have an examination of one of 
the chapters of the book we are reading, 
one of the students being examiner. We 
also have arguments on “Stated Facts,” 
which are proving very instructive. Our 
society is a great benefit tous. The officers 
of the club are President Samuel A. At- 
kinson, Secretary Walter EE. Dobbins, 
Treasurer Charles K. Chambers 

W. E. Dosrins, Sec’y. 





Chief-Justice Beasley has exchanged cir- 
cuits with Justice Scudder ; the latter will 
hereafter preside at the Mercer, Hunterdon 
and Warren courts, while the Chief-Justice 
will officiate at the Monmouth and Middle- 
sex circuits. 





LEADING ARTICLES IN EX- 
CHANGES. 


The Commercial Law Magazine and Reporter, 
March, 1890. F. D. Linn & Co., Jersey 
City, N. J. 

The jurisdiction of the Federal Courts in 
habeas corpus cases, by Russell H. Curtis. 
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The American Law Register, February, 1890. 
The D. B. Canfield Co., Limited, Phila- 
delphia, Penn. 


Equitable easements, by Sherrerd Depue. 


‘The Central Law Journal, March, 1890. The 
Central Law Journal, "St. Louis, Mo. 


The element of time in contracts for the 
sale of chattels, by C. R. Pence, March 7. 
Who may be executors or administrators, 
by Nathan Newmark. Impeachment of 
witnesses on the ground of character, by T. 
A. Polleys, March 21. Comity of Nations, 
by James M. Kerr, March 29. 

Ohio Law Journal, March, 1890, Cincinnati, 

Ohio. 

Liberty of the Press in re Contempt of 
Court, by E. R. Kinkead, March 3d ; Right 
to Rents of Mortgaged Premises, by James 
M. Kerr, March 24th. 


Columbia Law Times, March, 1890. The 
Columbia Law Times, 49th st. and Madi- 
son ave., New York. 


Record and Notice under the Revised 
Statutes, by Ernst Freund. Lecture notes, 
etc. 

—— Investments, March, 1890, Buffalo, 

Nebraska as a field for investments. 
Water works companies’ bonds, as invest- 
ments. Failure to perform conditions pre- 
cedent. Detailed report of seventy loan 
and investment companies for 1889. 





BOOK NOTICES. 


THE Mopern Law or Common CARRIERS 
and the Limitation of the Common Law 
Liability of Common Carriers under the 
Law Merchant Statute and Special Con- 
tracts, by Everett P. Wheeler, of the New 
York Bar, New York. Baker Voorhis 
& Co , 1890, 8vo pp., XLVIII, 392, $4.00. 

A TREATISE ON PLEADING AND PRACTICE 
1n Equity in Courts oF THE UNITED 
Srates with Chapters on Jurisdiction of 
the Federal Courts, Practice at Common 
Law, Removal of ‘Causes from State to 
Federal Courts, and Writs of Error and 
Appeals with Special Reference to Patent 
Causes and the Foreclosure of Railway 
Mortgages, by Roger Foster, of the New 
York Bar. Boston, The Boston Book Co., 
1890, 8vo pp., LX XX, 822. 


THE NEW JERSEY LAW JOURNAL. 


THE AMERICAN AND EnGuiisH Encycto- 
PapIA oF Law, compiled under the 
editorial supervision of John Houston 
Merrill. Volume XI, injury—joint ten- 
ants. Northport L. I. N. Y. Edward 
Thompson Company, 1890, Royal 8vo, 
pp. 1154. $5.00. 

New Jersey Law Reports, Volume 51, 
by Garret D. W. Vroom. 22d Vroom. 
Trenton, N. J., The W. 8. Sharp 
Printing Co., 1890, containing the 
cases decided in November term 1888, 
and February and June terms, 1889. 


A critical review of these books must be 
deferred until next month. 





THE KODAK, 


If any of our readers are interested in photogra- 
phy they cannot afford to bein ignorance of the 
wonderful little camera called the Kodak. It is the 
most ingenious piece of photograhic apparatus that 
has evercome under our notice. It is so simple 
that achild can work it, and yet the results are so 
perfect that the most expert are proud to carry and 
use it. The Kodak embraces an entirely new sys- 
tem of photography, being loaded with a continu- 
ous band or spool of sensative film, which enables 
the operator to make one hundred negatives with 
one charging. This film is as transparent as glass 
and as flexible as paper. It is wound upon a spool 
and is used inan instrument called a roll-holder 
which is attached to the camera. After making an 
exposure (as the taking of the picture is termed), by 
simply turning a key the exposed portion of film is 
removed from its position back of the lens anda 
new portion brought into place. This is done by 
the film, which is a continuous band, being wound 
off of one spool on to another. The great advantages 
of this system over the old-fashioned glass plates 
are enormous. Formerly the number of pictures 
that an amateur was able to make upon a journey 
was limited by his capacity as a pack horse, so to 
speak, but with the new system of film photogra- 
phy embodied in the Kodak, material sufficient for 
several thousand negatives can be carried without 
inconvenience. The Kodak is a most unique and 
perfect camera, measuring but 314 x 344 x 644 inches 
and weighing but 32 ounces. The pictures we have 
seen from this camera are of the very finest order, 
being very clear and sharp. It is particularly 
adapted for instantaneous work, such as photograph- 
ing street scenes, objects in motion, etc. The East- 
man Dry Plate & Film Co., of Rochester, N. Y,, who 
are the inventors and manufacturers should be com- 
municated with and one ot their catalogues secured. 
See advertisement in this journal. 





